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against the United States in the Court of Claims are binding 
declarations of the rights of the parties but no writ of execution 
can be had against the state. 

It is clear that neither the redress of a wrong nor the grant 
of coercive relief are necessary incidents of the judicial functions. 
It is easier to eliminate the non-essential attributes of the judicial 
function than to discover the essential. Professor Borchard re- 
cently said: "Final and effective adjudication, not execution, is 
the essence of judicial power." 29 The declaratory judgment is 
such a final and effective adjudication of the rights involved. 
Further relief may be claimed upon it in much the same manner 
as suit may be brought upon an unsatisfied judgment in another 
state or in the same state to prevent the Statute of Limitations 
from running against it. A suit upon a judgment reopens none 
of the questions decided by it; neither does a claim for further 
relief upon a declaratory judgment reopen the questions therein 
decided. The court failed to recognize this distinction when it held 
that the provisions of Sections 1060 and 1062 were contradictory. 

The declaratory judgment may lack some of the conventional 
attributes of the ordinary judgment, but it possesses that feature 
which is the very essence of judicial power. It, therefore, can 
not violate the constitutional division of powers of government, 
and it is hoped that its validity will soon be established by the 
Supreme Court of California. 

H. R. M. 

Evidence: Apparent Alterations in a Written Instru- 
ment — The question whether the word "execution" as used in sec- 
tion 1982 1 of the California Code of Civil Procedure includes both 
signing and delivery or means signing only, was before the District 
Court of Appeal in King v. Tarabino. 2 The court came to the 
conclusion that section 1982 would not establish a workable rule 
if "execution" as used therein included both signing and delivery, 3 
and held, therefore, that it means signing only. 



Constitution. (1896) 164 U. S. 179, 41 L. Ed. 395, 17 Sup. Ct. Rep. 52. But 
the California Supreme Court in the later case of People v. Linda Vista 
Irrigation Dist. (1900) 128 Cal. 477, 61 Pac. 86, rejected the conclusions 
of the Tregea case and held that the judgment in such proceedings made 
the matter res adjudicata and was a bar even to further proceedings by the 
state. 

29 30 Yale Law Journal, 121. 

1 The pertinent part of this code section reads as follows : "The party 
producing a writing as genuine which has been altered, or appears to have 
been altered, after its execution, in a part material to the question in dis- 
pute, must account for the appearance or alteration [states what explana- 
tion is sufficient]. If he do that, he may give the writing in evidence, but 
not otherwise." For the meaning of "material" alteration as used in this 
section, see Cavitt v. Raje (1916) 29 Cal. App. 659, 156 Pac. 997. 

2 (June 11, 1921) 35 Cal. App. Dec. 414, 199 Pac. 890. 

* The court in the instant case remarked that the trial judge scanned the 
instrument "with an improper purpose in view, a purpose impossible of 



COMMENT ON CASES 163 

While it is undoubtedly true that a judge can never determine 
with certainty whether an alteration occured after delivery or not, 
the same difficulty arises in determining the time of alteration with 
reference to the time of signing. The court apparently recognizes 
that the face of the instrument can never do more than "indicate* 
whether an alteration has been made after signature or not" 5 and it 
would seem to be equally true that the face of the instrument will 
often indicate whether the alteration took place before or after 
delivery. 8 

In other words, it seems probable that the legislature did not 
intend to limit the operation of this section to cases where it appears 
definitely from the face of the instrument that it has been altered 
after execution. 7 Rather the intention was to establish the rule 
that an explanation, by the party offering the instrument in evi- 
dence, will be required in any case where the alteration, in the 
opinion of the trial judge, is suspicious. 8 This will necessarily 
be the result of the section in practical application, and it is apparent 
that so construed it will establish an equally workable rule whether 
execution means signing only, or signing plus delivery. 

It is submitted that, with the possible exception of expediency 
in application of the Code section, every argument is opposed to 
the conclusion arrived at by the court in this case. The legislature 
in adopting the section must have had in mind the general law on 



accomplishment. He endeavored to ascertain whether the check had been 
altered after delivery." If the alteration in this case had consisted of writing 
in the words "Owen Apartments" in a handwriting different from the body 
of the instrument and in ink of a different color, the trial judge might well 
have said that they appeared to have been made after delivery. 

4 Italics ours. 

5 See instant case at page 419. 

8 Note that this would be true in all the situations suggested in the lead- 
ing case of Cox v. Palmer (1880), 1 McCrary 431, 3 Fed. 16. 

T Such an interpretation would practically preclude the operation of the 
statute in any case. The court seems to realize that the face of the instru- 
ment can at best only indicate the time of alteration, but they forget this 
when arguing that the section would not be workable if "execution" meant 
delivery. See instant case at page 414. 

8 See Cox v. Palmer, supra, n. S ; Note 86 Am. St. Rep. 129 : "Where the 
alteration is apparent the authorities are hopelessly divided as to the pre- 
sumptions arising from such alteration. They seem to fall, however, into 
four general classes, each of which is representative of a view opposed to 
that of the others; 1. One line of cases holds that no presumption arises from 
an alteration apparent on the face of the instrument, but that the entire 
question of the time when the alteration was made is for the jury to con- 
sider in the light of all the evidence, extrinsic and intrinsic; 2. Another 
holds that an alteration apparent on the face of the instrument raises a pre- 
sumption that it was made after execution and delivery; 3. A third line of 
authorities holds that the presumption that an alteration was made after 
execution only arises where the alteration or the facts surroundinq it are 
suspicious; and finally, it is held by another group of courts. 4. That an 
alteration apparent on the face of the paper is, without explanation pre- 
sumed to have been made before delivery." For authorities supporting 
these views and criticisms of them, see the note quoted from. Also Hughes 
on Evidence, p. 212; 4 Wigmore on Evidence, §2525. 
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the question to the effect that "In most jurisdictions the question 
whether alteration of a written instrument must be explained before 
it is admissible in evidence depends upon the time when the altera- 
tion was made, having regard to the delivery of the instrument, 
although in the law of those places the time spoken of is the time 
of execution of the instrument, the latter term generally being held 
to include both signing and delivery." 9 They must also have had 
before them section 1933 of the Code of Civil Procedure, 10 
defining "execution," and it would seem reasonable to assume that 
they were cognizant of the normal and ordinary meaning given to 
the word when used in connection with the creation of a written 
instrument. 11 The court was clearly not bound by former decisions 12 
and there is no reason in principle why the section should receive a 
broad construction. 18 

The argument of expediency alone is left to support the holding 

9 King v. Tarabino, supra, n. 2, citing 2 C. J. 1223. 

10 "The execution of an instrument is the subscribing and delivering it, 
with or without affixing a seal." It is true that this section is not entitled 
to great weight in view of the fact that the legislature itself in section 1935 
clearly uses the word "executed" as meaning signing only; however, the 
decision in the instant case would have been more satisfactory had there 
been some mention of 1933. This section has been frequently referred to 
in the decisions and is generally regarded as determining the meaning of 
"execution." Stetson v. Briggs (1896) 145 Cal. 511, 40 Pac. 603; Van Val- 
kenburgh v. Oldham (1909) 12 Cal. App. 572, 108 Pac. 42; Worthley v. 
Worthley (1917) 33 Cal. App. 473, 165 Pac. 714; Camobell v. Genshlea 
(1919) 180 Cal. 213, 180 Pac. 336. But see Elliott v. Merchants Bank (1913) 
21 Cal. App. 536, 132 Pac. 280 and Le Mesnager v. Hamilton (1894) 101 Cal. 
532. 35 Pac. 1054, 40 Am. St. Rep. 81, where § 1933 is held not to be con- 
clusive. The latter case points out that in the California Civil Code, §§ 1185, 
1189, 1190, 1191, the word "execution" is clearly used as meaning signature 
only. 

11 Execution is variously defined as follows : Words and Phrases, "The 
word execution when applied to the execution of an instrument includes a 
delivery of the instrument, and an averment in a pleading that a note was 
executed necessarily includes an averment that it was delivered" ; Anderson's 
Dictionary of Law, "Execution means the completion of the obligation of 
an instrument by the final act of delivering it" ; Burrill's Law Dictionary, 
"Execute means to complete, finish, or perfect, to make effectual or opera- 
tive" ; Black's Law Dictionary, "Execute means to finish, accomplish, make 
complete, fulfill. To make; as to execute a deed, which includes signing, 
sealing and delivery." 

12 None of the earlier cases attempted a definition of execution as used 
in § 1982. In practically all of them the word is used in a vague, indefinite, 
often conflicting manner, so that it is impossible to make even an intelligent 
guess as to whether the court regarded it as including deliverv or not. Gal- 
land v. Jackman (1864) 26 Cal. 80, 85 Am. Dec. 172 (deed) ; Roberts v. Unger 
(1866) 30 Cal. 676 (deed); Corcoran v. Doll (1867) 32 Cal. 82 (note); 
Sedgwick v. Sedgwick (1880) 56 Cal. 213 (note) ; Miller v. Luco (1889) 80 
Cal. 257. 22 Pac. 195 (tax deed); Burdell v. Tavlor (1891) 89 Cal. 613, 26 
Pac. 1094 (record of survey) ; Manuel v. Flynn (1907) 5 Cal. App. 319, 90 
Pac. 463 (contract) ; Meyer v. Lovdel (1907) 6 Cal. App. 369. 92 Pac. 322 
(note) ; Dozier v. National Borax Co. (1917) 35 Cal. App. 612. 170 Pac. 
638 (agreement for sale of stock) ; Johnson v. Cordes (1917) 33 Cal. App. 
619, 165 Pac. 1040. 

13 Alterations prior to delivery seldom if ever have any bearing on the 
legal effect of the instrument, and to require an explanation in such cases 
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of the court, and the weight of this argument vanishes on the real- 
ization that the section must always leave the question as one of 
personal judgment for the trial judge. That fact being kept in 
mind, it can hardly be disputed that in almost any case where an 
instrument would, in the opinion of a trial judge, appear from its 
face to have been altered after signature, it might just as easily, 
to a judge slightly more inclined to distrust his fellow-man, appear 
to have been altered after delivery. 

L. A. C. 

Evidence: Criminal Law: Admissibility of Defendant's 
Property When Unlawfully Seized: Effect of Application 
for Return Prior to Trial — It has been a favorite dictum of text- 
writers on the law of evidence 1 that illegality in the procurement 
of evidence against a defendant on trial for crime cannot be made 
the subject of court inquiry during the trial; such illegality fur- 
nishes no ground, of itself, for the exclusion of the evidence when 
presented, if there is no other valid objection to its admission.. It 
is said that the court does not condone the illegality, but simply 
refuses to interrupt the orderly progress of the trial to determine 
a collateral issue as to the unlawful means whereby the evidence, 
admittedly pertinent to the charge, was procured. Thus, property 
which has been unlawfully seized may be made the evidentiary 
agency whereby its owner is convicted of crime. 

Over-zealous prosecutors in California who rely too implicitly 
upon this dictum, seeing therein the avenue to easy convictions, 
with little labor and slight risk of failure, will do well to take note 
of the principle announced in the case of People v. May en. 2 In this 
case, papers and other property of the defendant, which had been 
seized under authority of a search-warrant admittedly void, were 
presented to the trial court and admitted as evidence, despite an 
application made by the defendant prior to his trial for the return 
of this property, on the ground that it had been unlawfully seized 

seems unnecessary. The modern tendency is to raise no presumption as to 
the time of alteration, but to admit the instrument and let the question go 
to the jury on all the evidence. 4 Wigmore on Evidence §2525; Note 86 
Am. St. Rep. 129, and cases there cited. For a good statement of this view 
see the leading case of Cole v. Hills (1862) 44 N. H. 227; see also 2 Elliott 
on Evidence §1505; Hughes on Evidence, p. 212 and following; 1 R. C. L. 
1041; note 39 L. R. A. (N. S.) 103, 112. This note cites California cases 
as establishing the rule that where an alteration is apparent on the face of 
an instrument it will be presumed to have been made after execution. This 
is an incorrect statement of California law, as the presumption against the 
instrument is raised only where the alteration appears to have been made 
subsequent to execution, i. e., where it appears suspicious. See also I Encyc. 
of Evidence, 813, where the same error is made, "California— An express 
statute requires an explanation of an apparent alteration by the party pro- 
ducing the paper." Citing Corcoran v. Doll, Miller v, Luco, Roberts v. 
Unger, all supra, n. 12. ... 

1 Particularly 4 Wigmore on Evidence, § 2183, §2264, and opinions there 
cited; 9 Illinois Law Review, 43, 1 Greenleaf on Evidence, §254. 

2 (June 16, 1921) 35 Cal. App. Dec. 442; on petition for rehearing: (July 
15 1921) 35 Cal. App. Dec. 660. Hearing in Supreme Court granted, Aug. 
15, 1921. 



